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Introduction 

Legal Aid Western Australia (LAWA) welcomes the opportunity to make a submission to the 

Legislation Committee of the Legislative Council, in relation to the Inquiry into the Children and 

Community Services Amendment Bill 2019 (the Bill), which amends the existing Children and 

Community Services Act 2004 (the Act). 

About Legal Aid Western Australia 

LAWA is an independent, statutory body established under the Legal Aid Commission Act 1976. 

We are funded by the State and Commonwealth governments to provide legal assistance 

services to the public, with a focus on the needs of people who are economically and/or 

socially disadvantaged. This includes funding legal services in protection and care (child 

protection) matters.  

LAWA is the largest provider of child protection legal services, one of the largest providers of 

legal services to Aboriginal people, and the largest provider of legal services overall, in 

Western Australia.  

In 2018/19 LAWA provided: 

• Almost 2,000 child protection legal services; and 

• Over 27,000 legal services to Aboriginal clients, who comprised over 19% of our clients.   

The child protection legal services provided by LAWA include: 

• A duty lawyer service for parents and other parties at Perth Children’s Court; 

• Grants of aid for parents, other family members and Child Representatives in child 

protection proceedings;  

• Grants of aid for parents and Child Representatives in child protection mediation-style 

conferences (previously known as Signs of Safety Pre-Hearing Conferences); 

• Convenors and facilities/premises for child protection mediation-style conferences; 

• Advice and representation for parents at pre-birth signs of safety meetings at hospitals; 

• Legal advice and assistance for parents and other family members in relation to child 

protection issues, prior to, during and after, legal proceedings; and 

• Community education and training. 

Many of the above services are provided across the State from Perth, regional offices, and 

outreach locations.  

LAWA is very well placed to contribute towards the development of child protection reforms 

given: 

• It is the largest provider of child protection legal services; 



 

Page 3 of 11 

• Matters where children are at risk are priority matters, core work for LAWA, and are an 

issue for a large proportion of our clients and services; 

• LAWA has been at the forefront of innovation in child protection matters, including early 

intervention strategies, such as developing and implementing the signs of safety pre-

birth process in partnership with the Department of Community Services (DOCS) and 

King Edward Hospital,1 signs of safety pre-hearing conferences and child protection 

mediation-style conferences;   

• LAWA has had a leadership role in the development of information sharing 

arrangements and the integration of child protection and family law child welfare 

proceedings;  

• LAWA works holistically and cooperatively with other agencies providing services to 

clients in child protection matters; and 

• LAWA has extensive experience in providing legal information and education in relation 

to child protection issues to the community, particularly Aboriginal communities, 

including through the “Keep Em Safe” Child Protection Legal Resource Kits.2 

LAWA support for other key stakeholder submissions 

LAWA has had the opportunity to discuss the Bill and the proposed submissions from the 

following other key stakeholders: 

• The Aboriginal Legal Service of WA (ALSWA) 

• Aboriginal Family Law Services (AFLS) 

• The Women’s Law Service of Western Australia (WLSWA) 

• Djinda Services 

• The Family Inclusion Network of Western Australia (FINWA) 

Except to the extent to which they are inconsistent with this submission, LAWA supports the 

proposals made in those submissions, particularly in relation to their support for Aboriginal 

self-determination and the implementation of the Aboriginal and Torres Strait Islander child 

placement principle (ATSICPP).   

 

1 Pilot of Signs of Safety lawyer-assisted Conferences and Meetings Final Report June 2011, Jill Howieson 

and Clare Coburn, University of Western Australia. 

2 Keep Em Safe: https://blurredborders.legalaid.wa.gov.au/packs/child-protection/story-cards.             

This resource kit uses story cards - specifically developed for Aboriginal people in the Kimberley with 

visual art and storytelling to help explain, in a culturally accessible way, the key legal concepts around 

child protection and family violence. This resource was developed in partnership with local Aboriginal 

agencies, local Aboriginal communities and DOCS, and was focus-tested with Aboriginal agencies, their 

clients and other Aboriginal people. A new kit adapted for use in the Perth metropolitan area with 

diverse parent groups including Aboriginal parents, is now available. 

https://blurredborders.legalaid.wa.gov.au/packs/child-protection/story-cards
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This includes the proposal by ALSWA to amend the Act to allow the court to make orders for 

shared responsibility in appropriate matters at the court’s discretion, the reinstatement of the 

current section 9(g) and the proposed amendment to section 144 to give the court clearer 

powers where it finds a section 143 proposal is not in the best interests of the child. 

LAWA submission to 2017 statutory review 

The amendments contained in the Bill are based in part, on recommendations from the Report 

of the 2017 statutory review of the Children and Community Services Act 2004 (the 2017 

Review Report), which was published in November 2017.  

LAWA made a detailed submission to the 2017 statutory review. A copy of our submission, 

dated April 2017, is attached (the 2017 submission). LAWA reaffirms the matters raised in the 

2017 submission. The issues of principal concern for LAWA, in the child protection system, 

continue to be: 

• the overrepresentation of Aboriginal children in care; and  

• the lack of resources for parents, children and other relevant family members, necessary 

to ensure their adequate understanding, support and participation in both court and 

non-court decision-making processes. This includes access to legal advice and 

representation in pre court processes (e.g. pre-birth meetings), court proceedings and 

child protection mediation including the mediation style child protection conference 

(MSCPC) programme. 

Successfully addressing the issue of overrepresentation of Aboriginal children will require not 

only legislative, but also organisational, cultural and practice changes for both DOC, and the 

Children’s Court/ Department of Justice (DOJ). 

LAWA is pleased to note that a considerable number of the recommendations suggested in the 

2017 submission have been adopted in the Bill, or have already commenced, such as the 

piloting of a therapeutic, problem-solving child protection court and mandatory cultural 

reports for Aboriginal children. 

 

Overrepresentation of Aboriginal children in out-of-home care 

Attached is a copy of LAWA’s submission in relation to the Pilot Therapeutic Child Protection 

Court. This in part, addresses the issue of the overrepresentation of Aboriginal children and 

the importance of engaging with ACCOs and Aboriginal communities, as the most critical factor 

underpinning any effective response.  

Essentially there is already a “roadmap” for the path forward, contained in: 
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• The recent reports into Aboriginal Children in Care from New South Wales and Victoria, 

Always Was Always Will Be Koori Children, Victoria, 20163 and Family is Culture, New 

South Wales, 2019; 4 and 

• Existing reviews and consultations in relation to the Children and Community Services 

Act 2004 (WA) (the Act) and the child protection system in Western Australia, to which 

LAWA and other key external stakeholders including ACCOs have contributed. These 

include the 2012 and 2017 Reviews of the Act, the current Out of Home Care Reform 

Project, and the recent consultations regarding a Pilot Therapeutic Child Protection 

Court. 

LAWA supports as a key first step, engagement with ACCOs such as the Aboriginal Legal Service 

and Indigenous family violence prevention legal services, and community organisations such as 

the Noongar Family and Safety Wellbeing Council, the Kimberley Aboriginal Children in Care 

Committee, and the Kimberley Aboriginal Law and Culture Centre.  

General Feedback on the Bill 

By way of general feedback on the Bill: 

• In LAWA’s view the amendments in the Bill are largely positive and are welcomed. 

• LAWA commends in particular, the amendments which: 

o Better implement the Aboriginal and Torres Strait Islander child placement 

principle (ATSICPP).  

o Require mandatory cultural support plans for Aboriginal children.  

o Replace requirements to include and engage with parents, with a broader 

obligation to engage with, and provide opportunities for participation for people 

considered to be family, to better reflect Aboriginal concepts of family, and child-

rearing. 

o Introduce mandatory consultation with Aboriginal Representative Organisations 

(AROs). 

o Extend mandatory reporting of child sexual abuse to ministers of religion, 

consistent with recommendations in the Royal Commission into Institutional 

Responses to Child Sexual Abuse. 

• A small number of the amendments may require further clarification in order to ensure 

they achieve their stated legislative intent. These are addressed in greater detail below. 

 

3 Always Was Always Will Be Koori Children: Systemic inquiry into services provided to Aboriginal children 

and young people in out-of-home care in Victoria, Victorian Commission for Children and Young People, 

2016 

4 Family is Culture: Independent Review into Aboriginal and Torres Strait Islander Children and Young 

People in Out of-Home Care in New South Wales, Professor Megan Davis, 2019 
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• Some of the amendments which support the ATSICPP and Aboriginal self-determination, 

whilst an improvement over existing provisions in the Act, may require further 

consideration in order to be consistent with current good practice, as enacted in 

equivalent provisions in other states and territories.  

• The combined effect of the proposed amendments to the general principles in the Act 

(sections 5A and 10), may lead to an interpretation by the Court that legal 

representation is required for children in all protection and care proceedings. LAWA 

supports the principle of child participation. In 2019/2020 LAWA funded 346 Child 

Representatives (cost of $680,206) in the 890 applications filed compared to 193 Child 

Representatives in 2018 /2019. If the Court was to interpret the amendments to require 

Child Representatives to be appointed in all matters, it would cost LAWA approximately 

$2,185,40 for appointments of Child Representatives in the anticipated 980 applications 

expected to be filed in 2020/2021. This funding would be in addition to the funding for 

respondent parents (678 grants in 2019/2020, anticipated 700 grants in 2020/2021).  

• LAWA continues to have some concerns at the inclusion of provisions in the Bill and the 

Act in relation to “permanency planning”, which now appears to be re-defined as “long-

term stability”.  

• LAWA notes that the recommendations from the 2017 review report in relation to: 

o Foster carers;  

o The intersection of family court and child protection proceedings; 

have not been included in the Bill. These changes are critical, and it has now been 

almost 3 years since they were proposed. LAWA looks forward to these 

recommendations also being progressed soon. 

 

Feedback on specific provisions of the Bill 

Amendments supported by LAWA 

Amendments in the Bill supported by LAWA include the following:  

Section 3: definition of family  

LAWA supports the proposed change to use the term “family”, in preference to “parent” and 

“relative”, along with the new broader definition of “family”, as being more in line with 

contemporary definitions, and Aboriginal terms and conceptualisations. 

Sections 5A, ,7 and 9: application of the principles in the Act to both DOCS and to the Court 

LAWA supports the proposed changes to clarify that the principles in the Act apply to DOCS 

and to the Court, i.e. to both administrative and court processes. This removes the existing 

ambiguity in the current provisions. 
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Sections 8 and 9: strengthening principles re preserving connection with Aboriginal family 

and culture 

LAWA supports the amendments to the principles in sections 8 and 9, which clarify and 

strengthen the importance of preserving and enhancing the connection of Aboriginal children 

with their culture, traditions, family and community. 

Section 12: changing the order of preference for placements of an Aboriginal child 

LAWA supports the change to prioritise placement with a non-Aboriginal person who lives in 

close proximity to the child’s Aboriginal family, over placement with an Aboriginal person who 

may be geographically distant. This is an important change which will help prevent the 

situation which can presently occur, where an Aboriginal child may be placed with an 

Aboriginal carer at a distant location, which makes an ongoing relationship with the child’s 

family, community and country very difficult. 

The change essentially takes into account the vast size and distances involved in Western 

Australia, and the reality that Aboriginal culture is diverse and not homogeneous.  

Clauses which may require further clarification to achieve their intent 

Section 14: Principle of community participation 

LAWA is concerned that the current wording of this amendment, is not consistent with 

Recommendation 16 of the 2017 Review Report on which it is based and may not achieve its 

legislative intent. 

LAWA supports a change to the wording to make it clearer that a child’s family, community 

and ARO must be given an opportunity to participate in decision making processes, and where 

appropriate, be given assistance to do so. This will prevent an interpretation that participation 

is discretionary and only where “appropriate”.  

Section 89A: Cultural support plan 

LAWA supports this section being amended to make it explicit that the opportunity to 

participate in the preparation of a cultural support plan must also extend to the child’s family 

and community. This would bring the wording in this section in line with other provisions in 

the Act, such as section 14 and section 81, by specifically naming a child’s family and ARO as 

having a right to the opportunity to participate in planning and decision making.  

Clauses requiring further amendments, supports or review 

The child protection landscape has evolved rapidly in the intervening period since the 2017 

review report was published. There have been a number of key reviews including the 
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previously mentioned Always Was Always Will Be Koori Children, Victoria, 20165 and Family is 

Culture, New South Wales, 20196. There have also been legislative and practice changes made 

in other Australian jurisdictions, particularly in relation to the treatment of Aboriginal children 

and Aboriginal families/communities.  

Some of the amendments therefore need to be reviewed to take account of these reviews, 

and current good practice across other states/territories.  

Section 9: right to an interpreter 

LAWA notes the current qualification in the proposed s9(l), that the services of an interpreter 

or other appropriate person are to be made available, “as far as practicable”.  

Unfortunately, LAWA has had the experience of some cases where Aboriginal children have 

been taken from their parents and families, where the family members have had only a limited 

understanding of English, without the provision of an Aboriginal language interpreter to 

explain the process. This has greatly exacerbated the trauma caused to the families.  

In this context, LAWA is concerned that “as far as is practicable” may be open to varying 

interpretations and will result in continuing instances in practice, of an interpreter not being 

provided.  

Given the seriousness of the issues involved, the potential consequences to the child and 

family, the importance of understanding and participation by the family, and the potential 

trauma which can be caused, in LAWA’s view there should be a “right” to an interpreter, and 

this right should not be qualified in any way. 

Section 9: Long-term stability/permanency planning 

LAWA has concerns at the inclusion of provisions in relation to “long term stability”, which 

appear to be intended to support DOCS’ concept of “permanency planning.” Notwithstanding 

the apparent change of nomenclature in the Act to “long-term stability”, LAWA views 

permanency planning as inappropriate and potentially problematic for children in care, and 

Aboriginal children in particular. The concept of permanency planning is essentially based on 

the presumption that out of home care generally results in increased continuity and stability, 

and improved outcomes for children. The reality is that many children in care have multiple 

foster-carers and placements. The principle seems to be applied in practice to expedite 

 

5 Always Was Always Will Be Koori Children: Systemic inquiry into services provided to Aboriginal children 

and young people in out-of-home care in Victoria, Victorian Commission for Children and Young People, 

2016 

6 Family is Culture: Independent Review into Aboriginal and Torres Strait Islander Children and Young 

People in Out of-Home Care in New South Wales, Professor Megan Davis, 2019 
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decisions to make long term orders for children, which may effectively abolish the possibility of 

reunification and diminish contact with children’s families. 

LAWA would support further careful consideration of the inclusion of these terms in the Act, 

and an assessment of the potential damage and detriments caused by “permanency planning”.  

Sections 5A and 10: strengthening the principle re children’s participation in decision-making 

processes 

LAWA supports the participation of children in both court and non-court decision-making 

processes. This is presently achieved in a number of ways, including through the provision of 

funding by LAWA for child separate legal representatives (Child Representatives) when they 

are appointed by the Court in protection and care court proceedings (346 Child Representative 

appointments in 2019/2020 compared to 193 in 2018 /2019).  

LAWA considers that it is possible that the combination of the new section 5A and the 

strengthening of the principles in section 10, could be interpreted to mean that the court must 

make an order for a Child Representative in almost all protection and care cases. The President 

of the Children’s Court has indicated to both LAWA and DOCS that this would be his view of 

the amendments. LAWA is not certain whether this was the intent of these provisions in the 

Bill. 

 In 2019/2020 LAWA funded 346 Child Representatives (cost $680,206) in the 890 applications 

filed compared to 193 in 2018 /2019. If the Court was to interpret the amendments to require 

Child Representatives to be appointed all matters, it would cost LAWA approximately 

$2,185,040 for appointments of Child Representatives in the anticipated 980 applications 

expected to be filed in 2020/2021. This funding would be in addition to the funding for 

respondent parents (678 grants in 2019/2020, anticipated 700 grants in 2020/2021).  

 

Section 63: Conditions of protection order (special guardianship) 

LAWA has had the experience where carers with a protection order (special guardianship) have 

relocated overseas, thereby severing their connection for most practical purposes, with the 

child’s family of origin. The impact for Aboriginal children, can be particularly devastating, 

effectively severing Aboriginal children from their Aboriginal family, community, culture and 

identity.  

LAWA seeks that consideration be given to amending section 63, to insert a default provision 

into every protection order (special guardianship), that would prevent relocation of the child 

overseas or interstate, and require a specific order to have to be sought from the court in 

these circumstances with appropriate considerations and safeguards.  

LAWA notes that section 63 already has a specific restriction preventing guardians from 

changing a child’s name without a specific court process and order. The impacts of taking a 

child from Australia can be just as great, particularly for Aboriginal children, and should 

therefore be the subject of a similar restriction and required process.  
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Section 81: Requirements for consultation before placement of an Aboriginal child 

The Bill currently amends section 81 to require consultation before placement of an Aboriginal 

child, with: 

• A member of the child’s family; 

• An ARO; and 

• An Aboriginal worker who has relevant knowledge of the child, the child’s family or the 

child’s community. 

In LAWA’s view, informed by past practice and statutory interpretation issues, the section 

should be amended to clarify that the obligations are conjunctive and that consultation with 

each of these is required.  

The requirement to consult with a single member of the child’s family is too narrow and 

inadequate. This practice does not correspond with Aboriginal concepts of family, or Aboriginal 

child-rearing practices and is not compliant with the ATSICPP, current good practice, or 

legislative provisions in other Australian jurisdictions.   

Further, it facilitates the potential for DOCS to limit their consultation to a family member who 

may be compliant or aligned with DOCS’ views. 

LAWA considers that this amendment should be strengthened to require that all members of a 

child’s family who wish to, be given the opportunity and support to participate in the 

consultation process. This would also bring this section in line with the equivalent legislative 

provisions in other states, such as Victoria7 and Queensland8, which are more representative of 

current good practice. 

Aboriginal Family-led Decision Making  

LAWA is aware that some stakeholders have advocated that Aboriginal Family-Led Decision 

Making (AFLDM) be included as a mandatory process for Aboriginal children in the Act.   

LAWA supports legislative amendments which strengthen the ATSICPP and Aboriginal self-

determination. LAWA also supports changes to current traditional court, child protection 

processes and the trial of AFLDM in Western Australia.   

LAWA supports the use of child protection mediation processes such as the CPMSCC 

programme administered by LAWA and AFLDM, noting that CPMSCC has the flexibility to 

accommodate AFLDM in appropriate circumstances.  LAWA has reservations about requiring   

 

7 s12 Children Youth and Families Act 2005 (VIC) 

8 s83 Child Protection Act 1999 (QLD) 
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AFLDM as a compulsory process under the Act, as there is a benefit in ensuring flexibility to 

meet the needs of the family in their particular circumstances.  

In LAWA’s view, the inclusion of broad principles allows processes to evolve and the flexibility 

to ensure best practice acknowledging that the required elements may change over time.  

This aspect of the required reform should be led by key Aboriginal stakeholders including the 

Noongar Council for Family Safety and Wellbeing, the Kimberley Aboriginal Children in Care 

Committee, the Western Australian Aboriginal Child Protection Council, the Secretariat of 

National Aboriginal and Islander Child Care (SNAICC), Aboriginal Community Controlled 

organisations (ACCOs), Aboriginal services (such as ALSWA, AFLS, Djinda, Marninwarntikura 

Family Violence Prevention and Legal Unit), and Aboriginal communities.  

Consideration could be given to legislating the option of AFLDM, at the election of the child’s 

family. 

Conclusion 

LAWA is concerned that it is almost 3 years since the 2017 review report recommendations 

were made and that since that Report other jurisdictions have progressed legislative progress 

beyond the parameters of the amendments the subject of this Bill.  

There is a need for a paradigm shift to a child protection reinvestment approach, with the 

focus on prevention, early intervention and support services.  to keep children with their 

families and communities. In circumstances where there is the potential for child protection 

proceedings to commence (e.g. pre-birth meetings) and/or where they have commenced 

families should have access to legal advice and representation to address the power imbalance 

associated with the intervention of DOC in their lives. 

LAWA thanks the Legislation Committee of the Legislative Council for the opportunity to 

provide a submission to the Inquiry and would welcome the opportunity to respond to any 

queries in relation to this submission and to contribute to any further opportunities to provide 

feedback in respect of future child protection initiatives.  


